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DRAFT#2
Approved with Amendment at the July 15, 2004 Full Board Meeting

VIRGINIA DEPARTMENT OF HEALTH PROFESSIONS
BOARD OF HEALTH PROFESSIONS

Background. Pursuant to a request from the Board of Nursing Home Administrators
presented at the Board of Health Professions September 4, 2003 meeting, this study will
examine the need to regulate directors of assisted living facilities. "Directors of assisted
living facilities" here refers not only those holding the specific job title of "director” but
to those who are chiefly responsible for oversecing the operations of "assisted living
facilities" as defined in the Code of Virginia. In essence they are charged with ensuring
compliance with applicable state laws and regulations.

Mary M. Smith reported that the Board of Nursing Home Administrators has observed that
there are growing complaints related to directors of assisted living facilities and that when
directors are not regulated by any health regulatory board, consumers have little redress other
than civil action. Both licensed nursing homes, licensed assisted living facilities assist a
vulnerable population by providing custodial and some degree of palliative care. However,
unlike licensed nursing homes, those responsible for operation of assisted living facilities are not
held to the same level of accountability, individually. An added factor is that there are some
nursing home facilities with assisted living units and there are assisted living facilities which
have nursing home (i.c., skilled nursing) units. Residents often shift from one section to another
in both instances.

The Board of Health Professions assigned the study to the Regulatory Research Committee. At
the January 12, 2004 mecting, Beverly Soble, representing the Virginia Health Care Association
stated to the full Board that her association would be forwarding to the General Assembly a
request for a budget amendment in support of the study. The Chair of the Board indicated that
the Board would respond to the General Assembly’s decision. As of the date of draft, no relevant
budget amendment has been rendered. The matter is before the April 15, 2004 meeting of the
Board.
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Authority. By virtue of the statutory authority of the Board of Health Professions to advise
the Govemnor, the General Assembly, and the Department Director on matters related to the
regulation and level of regulation of health care occupations and professions, the Board will
conduct the study and provide recommendations through the Director and Secretary of
Health and Human Resources accordingly (see §54.1-2510 of the Code of Virginia).

To govern evaluative reviews, the Board has developed formal criteria and policies
referenced in its publication, Policies and Procedures for the Evaluation of the Need fo
Regulate Health Occupations and Professions, 1998. Among other things, the criteria
assess the degree of risk from unregulated practice, the costs and benefits of the various
levels of regulation, and the advantages and disadvantages of the various alternatives to
regulation that might protect the public. By adopting these criteria and application policies,
the Board has endorsed a consistent standard by which to judge the need to regulate any
health profession. The aim of this standard is to lead decision-makers to consider the least
governmental restriction possible that is consistent with the public's protection. This
standard is in keeping with regulatory principles established in Virginia law and is accepted
in the national community of regulators.

Study Scope & Methodology. The general scope of this study will be to examine the
services being provided by assisted living facilities in the Commonwealth and to analyze the
role of the directors in overseeing the delivery of those services which relate to the health
and safety of the residents. The Committee will examine the competencies currently
expected of managers of such facilities by statutes and regulations in the Commonwealth
and other jurisdictions to the degree that they exist. The Committee will focus their efforts
in determining the answers to the following key questions:

- What is the potential risk for harm to the consumer?

- What specialized skills and training do directors of assisted living facilities possess?

- To what degree is independent judgment required in their practices?

- Is their scope of practice distinguishable from other regulated occupations or
professions?

- What would be the economic impact to the public if this group were regulated?
- Are there alternatives other than state regulation of this occupation which would

adequately protect the public?
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If the Committee determines that this occupation requires state regulation, what is
the least restrictive level that is consistent with the protection of the public's health,
safety and welfare?

How would the work of other agencies which deal with assisted living-related issues
be affected? (Amendment added at the July 15, 2004 meeting).

To answer the key questions, the following steps are recommended:

1. Conduct a review of the general policy literature, if any, related to the regulation of
directors of assisted living facilities.

2. Conduct a review of the current relevant states laws and regulations.

3. Review malpractice insurance coverage data (if it is found to exist) in conjunction
with other data to address Criterion One - Risk of Harm to the Public.

4, Review available reimbursement data to develop an estimate of how regulating this
group may affect costs to address Criterion Five — Economic Impact

5. Prepare an initial draft report to the Board for public comment.

0. Conduct a hearing on the issue of the state regulation of this occupation, including
any public health and safety issues germane to current practices as well as the
potential fiscal impact which may result from such regulation.

8. Review all public comment, apply the Board's criteria and policies, and consider
recommendations for changes in Virginia statute.

9. Prepare a draft with recommendations to the full Board.

10. Review the report and recommendations by the Board, and publish a draft report for
consideration by the Department Director and Secretary.

11. If required based on recommendations by the Department Director and Secretary,
amend the report and prepare a final report for their approval.

TIMETABLE

April 15, 2004 - Review/Approval of Workplan by the Board and Reassignment

to the Regulatory/Research Committee
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July 15, 2004

Draft Report to the Regulatory Research Committee/
Progress Report to the Board

August /8, 2004 Public Hearing on Findings

October 21, 2004

Report with Summary of Public Comment to the
Regulatory Research Committee for
Development of Recommendations and Report to Full Board

November 1, 2004

Final Report to the Department Director and Secretary

Resources Required. The resources for this review are included in the FY 2003-05
Budgets of the Board of Health Professions. It is estimated that the review will require
approximately 1/8th of the time of the Executive Director and general support from the
Senior Regulatory Analyst and Board's Administrative Assistant. The total cost associated
for this project, to include staff time, telephone charges, photocopying, office materials, and
court reporter, is estimated to be $3,000.

7/15/2004
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Appendix #2

The Criteria



VIRGINIA BOARD OF HEALTH PROFESSIONS
CRITERIA FOR EVALUATING THE NEED FOR REGULATION
Initially Adopted October, 1991
Readopted February, 1998

Criterion One: Risk for Harm to the Consumer

The unregulated practice of the health occupation will harm or endanger the public health, safety or
welfare. The harm is recognizable and not remote or dependent on tenuous argument. The harm
results from: (a) practices inherent in the occupation, (b) characteristics of the clients served, (c) the
setting or supervisory arrangements for the delivery of health services, or (d) from any combination
of these factors.

Criterion Two: Specialized Skills and Training
The practice of the health occupation requires specialized education and training, and the public
needs to have benefits by assurance of initial and continuing occupational competence.

Criterion Three: Autonomous Practice
The functions and responsibilities of the practitioner require independent judgment and the
members of the occupational group practice autonomously.

Criterion Four: Scope of Practice

The scope of practice is distinguishable from other licensed, certified and registered occupations, in
spite of possible overlapping of professional duties, methods of examination, instrumentation, or
therapeutic modalities.

Criterion Five: Economic Impact

The economic costs to the public of regulating the occupational group are justified. These costs
result from restriction of the supply of practitioner, and the cost of operation of regulatory boards
and agencies.

Criterion Six: Alternatives to Regulation There are no alternatives to State regulation of the
occupation which adequately protect the public. Inspections and injunctions, disclosure
requirements, and the strengthening of consumer protection laws and regulations are examples of
methods of addressing the risk for public harm that do not require regulation of the occupation or
profession.

Criterion Seven: Least Restrictive Regulation

When it is determined that the State regulation of the occupation or profession is necessary, the
least restrictive level of occupational regulation consistent with public protection will be
recommended to the Governor, the General Assembly and the Director of the Department of
Health Professions.




In the process of evaluating the need for regulation, the Board’s seven criteria are applied
differently, depending upon the level of regulation which appears most appropriate for the
occupational group. The following outline delineates the characteristics of licensure,
certification, and registration (the three most commonly used methods of regulation) and
specifies the criteria applicable to each level.

Licensure. Licensure confers a monopoly upon a specific profession whose practice is well defined.
It is the most restrictive level of occupational regulation. It generally involves the delineation in
statute of a scope of practice which is reserved to a select group based upon their possession of
unique, identifiable, minimal competencies for safe practice. In this sense, state licensure typically
endows a particular occupation or profession with a monopoly in a specified scope of practice.

RISK: High potential, attributable to the nature of the practice.

SKILL & TRAINING: Highly specialized accredited post-secondary education required; clinical
proficiency is certified by an accredited body.

AUTONOMY: Practices independently with a high degree of autonomy; little or no direct
supervision.

SCOPE OF PRACTICE: Definable in enforceable legal terms.

COST: High

APPLICATION OF THE CRITERIA: When applying for licensure, the profession must demonstrate
that Criteria 1 - 6 are met.

Statutory Certification. Certification by the state is also known as "title protection." No scope of
practice is reserved to a particular group, but only those individuals who meet certification standards
(defined in terms of education and minimum competencies which can be measured) may title or call
themselves by the protected title.

RISK: Moderate potential, attributable to the nature of the practice, client vulnerability, or practice
setting and level of supervision,

SKILL & TRAINING: Specialized; can be differentiated from ordinary work. Candidate must
complete education or experience requirements that are certified by a recognized accrediting body.
AUTONOMY: Variable; some independent decision-making; majority of practice actions directed or
supervised by others.

SCOPE OF PRACTICE: Definable, but not stipulated in law.

COST: Variable, depending upon level of restriction of supply of practitioners.

APPLICATION OF CRITERIA: When applying for statutory certification, a group must satisfy
Criterion 1. 2. 4. 5, and 6.

Registration. Registration requires only that an individual file his name, location, and possibly
background information with the State. No entry standard is typically established for a registration
program,

RISK: Low potential, but consumers need to know that redress is possible.

SKILL & TRAINING: Variable, but can be differentiated for ordinary work and labor.
AUTONOMY: Variable.

APPLICATION OF CRITERIA: When applying for registration, Criteria 1, 4, 5, and 6 must be met.




Appendix #3

Assisted Living State Survey
States with Regulation of Individual Administrator as Regulant
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