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APPROVED MINUTES
VIRGINIA BOARD OF LONG TERM CARE ADMINISTRATORS 

MEETING MINUTES 
The Virginia Board of Long Term Care Administrators convened for a board meeting on Thursday, July 7, 2011 at the Department of Health Professions, Perimeter Center, 9960 Mayland Drive, 2nd Floor, Board Room #2, Henrico, Virginia. 
The following members were present:
Mary M. Smith, NHA, Chair
John Randolph Scott, NHA, ALFA, Vice-Chair

Kathleen R. Fletcher, MSN

Thomas J. Orsini, NHA

Gracie Bowers

The following members were absent:
Ted A. LeNeave, NHA

Martha H. Hunt, ALFA
Bertha Simmons, NHA, ALFA
Dianne L. Denny, ALFA
DHP staff present for all or part of the meeting included:

Lisa R. Hahn, Executive Director

Lynne Helmick, Deputy Executive Director 

Elaine Yeatts, Senior Policy Analyst

Missy Currier, Board Operations Manager
Representative from the Office of the Attorney General present for the meeting:

Amy Marschean, Senior Assistant Attorney General 
Quorum:

With 5 members present & consisting of at least one citizen member, a quorum was established.
Guests Present:
Lynne Williams, VDSS
R. Brent Kennedy, VDSS
Beverley Sobel, VHCA

Jeanne Grady, VALA
Judy Hackler, VALA

CALLED TO ORDER

Ms. Smith, Chair, called the Board meeting to order at 9:43 a.m.
PUBLIC COMMENT PERIOD

There was no public comment.

ORDERING OF THE AGENDA

The Agenda was re-ordered with the first order of business being a presentation given by Lynne Williams and R. Brent Kennedy on DSS Risk Assessment. 
DSS Risk Assessment – Lynne Williams & R. Brent Kennedy

Ms. Williams began by stating that implementation of the program initially scheduled to begin on July 1ST had been postponed for 30 days.   Although the presentation gave the board a better understanding of the process, they did express that it seemed to be more work than should be necessary.  The Board commented that perhaps all facilities should have one year licenses to eliminate the burdensome task of assigning one to three year licenses.  Ms. Williams pointed out that the law would need to change in order for this to happen.

ACCEPTANCE OF MINUTES

Upon a motion by Mr. Scott and properly seconded by Mr. Orsini, the Board voted to accept the following minutes of the board meeting:

· Telephonic Conference Minutes – January 13, 2011

· Minutes of Board Meeting – March 15, 2011

· Formal Conference Minutes – March 15, 2011

· Informal Conference Minutes – March 15, 2011

· Disciplinary Review Committee Minutes – June 13, 2011

· Regulatory/Legislative Minutes – June 13, 2011

· Informal Conference Minutes – June 13, 2011

The motion passed unanimously. 

EXECUTIVE DIRECTOR’S REPORT – Lisa R. Hahn

Expenditure & Revenue Summary FY11
The cash balance as of June 30, 2010 was $(98,946); the revenue for Fiscal Year 11 was $352,990; direct and allocated expenditures were $454,140; the ending cash balance as of May 31, 2011 was $(200,096). 

 Discipline Statistics
Ms. Hahn reported there are currently 33 open cases; 17 cases are in Investigations, 13 cases are in the probable cause level, 2 cases are in APD, and 1 is at the informal stage.  She also shared that the board received 85 cases this year and closed 91 compared to last year in which 89 cases were received and 62 were closed. 

Virginia Performs

Ms. Hahn reported the clearance rate for the Quarter ending March 31, 2011 was 114%.  During this quarter we received 14 cases and closed 16.  The age of our pending case load over 250 days was at 12%; the percent of cases closed within 250 business days was 94%; the customer satisfaction rating achieved was 93%; and licensing within 30 days was at 100%.

Ms. Hahn also shared that just prior to the meeting she was provided with the following 4th quarter ending results;  clearance rate was 158%; the age of pending case load was 7%; and the percent of cases closed within 250 days was 95%. 

Licensee Statistics
Ms. Hahn reported the numbers of current licensees in the State of Virginia are as follows:  69 nursing home administrators in training, 89 assisted living facility administrators in training, 567 assisted living facility administrators, 151 assisted living facility preceptors; 788 nursing home administrators and 218 nursing home preceptors.

As promised at the last full board meeting, Ms. Hahn shared that the number of NHA Administrator’s renewing decreased by 7 individuals.  ALF Administrator’s renewing increased by 7 during this renewal cycle.
NAB 
Ms. Hahn reported that she attended the NAB Annual Meeting in Chicago from June 7 - 10, 2011 and that she serves as the Chair of the NAB State Governance and Regulatory Issues Committee.
Ms. Hahn reviewed and handed out the 2010 NAB Annual Report with testing statistics prepared by Professional Examination Services (PES) for the members to review at their convenience.
Disciplinary Review Committee

Ms. Hahn shared that the committee met with Pam Twombly, Regional Enforcement Manager and Pat Dewey, Senior Intake Analyst for the purpose of streamlining the way cases were investigated and to obtain a better understanding of what information is required in order for the board to effectively review and make case decisions.  She added that sample cases were reviewed and it was decided that more specific details about the facility on the case summary page would be helpful.
Regulatory and Legislative Committee

Ms. Hahn stated that the committee met to develop draft regulations for implementation of SB1093 regarding the oversight of acting administrators for Assisted Living Facilities, which became law on July 1, 2011, and that detailed discussion would take place under New Business.

MOU’s with DSS and VDH

· VDH - Ms. Hahn stated that she held a meeting on June 22nd with Carrie Eddy and Connie Kane from the Virginia Department of Health (VDH), and Elaine Yeatts and Missy Currier.  The purpose of the meeting was to review and update the MOU between the two agencies on how information is shared with each other.
· DSS - Ms. Hahn stated that a new MOU regarding sharing information between the two agencies had been drafted and shared with DSS.  

Both draft versions would be shared and discussed later in the meeting under New Business.

Presentations
Ms. Hahn shared that she had recently presented at the National (NAB) Conference in Chicago and the VHCA/VCAL Symposium in Richmond and that Missy Currier presented at the VaLTC Spring Conference in Richmond.
Other Business

Ms. Hahn mentioned that she included additional information in the Agenda packages regarding additional Barrier Crimes for licensed Assisted Living Facilities and Adult Day Care Centers.
2011 Calendar 
Ms. Hahn stated the remaining 2011 board meetings were scheduled for September 13th, and December 13th and that either meeting could be cancelled due to budgetary reasons or for having a light agenda.
NEW BUSINESS
Legislative & Regulatory Reports – Elaine Yeatts

Periodic Review 

Ms. Yeatts stated that it was time for a periodic review of 18VAC95-20-10 et seq., Regulations Governing the Practice of Nursing Home Administrators.   
Upon a motion by Ms. Fletcher and properly seconded by Mr. Orsini, the board voted to approve issuing the Notice of Periodic Review of Regulations and Request for Comment (attached) beginning August 1, 2011 and ending on September 1, 2011.  The motion carried unanimously.
§§ 54.1-3103.1 and 63.2-1803 of the Code of Virginia, relating to administration of assisted living facilities:
Ms. Yeatts stated that according to the new law, the Board was required to promulgate regulations for the oversight of acting administrators of assisted living facilities who have sought licensure but who were not yet licensed as long-term care administrators by a preceptor registered or recognized by the board.  She explained that the Regulatory Committee met in June and prepared recommendations for the full board to consider.
Following discussion, motion was made by Mr. Scott and properly seconded by Mr. Orsini to adopt the NOIRA (copy attached) as proposed.  The motion carried unanimously.
Guidance Documents – Lisa R. Hahn
Ms. Hahn stated that revisions had been made to several guidance documents in order to keep current with terms, policies, or procedures.
Motion was made by Ms. Fletcher and properly seconded by Mr. Orsini to adopt the revisions made to Guidance Document 95-1 once signed by all parties.  The motion carried unanimously.

Motion was made by Ms. Fletcher and properly seconded by Mr. Orsini to approve the revisions made to Guidance Document 95-2.  The motion carried unanimously.

Motion was made by Mr. Orsini and properly seconded by Ms. Fletcher to approve the revisions made to Guidance Document 95-4.  The motion carried unanimously.

Motion was made by Ms. Bowers and properly seconded by Mr. Orsini to approve the revisions made to Guidance Document 95-7.  The motion carried unanimously.

Motion was made by Mr. Orsini and properly seconded by Mr. Scott to approve the revisions made to Guidance Document 95-8.  The motion carried unanimously.

Motion was made by Ms. Fletcher and properly seconded by Mr. Orsini to approve the MOU between DHP and DSS as a new Guidance Document once officially signed by all parties.  The motion carried unanimously.
ELECTION OF OFFICERS
Upon a motion by Kathleen Fletcher and properly seconded by Gracie Bowers, the board nominated the election of Randy Scott as Chair and Tom Orsini as Vice-Chair.  The motion carried unanimously.
CONCLUSION
Ms. Hahn thanked Mary Smith and invited her and Bertha Simmons to join the board for lunch following the next meeting so that they could formally recognize them for their hard work and dedication while on the board.
ADJOURNMENT

With all business concluded, the meeting was adjourned at 11:35 a.m.
________________________________
_____________________________

Mary Smith, NHA, Chair
Lisa R. Hahn, Executive Director
________________________________
____________________________
Date
Date
Attachments:

Notice of Periodic Review of Regulations

Request for Comment

Review Announcement:  The Board of Long-Term Care Administrators within the Department of Health Professions is preparing to conduct a periodic review of its general regulations governing the practice of nursing home administrators:  
18VAC95-20-10 et seq., Regulations Governing the Practice of Nursing Home Administrators 

The Board is receiving comment on whether there is a need for amendments for clarification or for consistency with changes in practice.
Comment Begins: 
August 1, 2011

Comment Ends: 
September 1, 2011

If any member of the public would like to comment on these regulations, please send comments by the close of the comment period to:


Elaine J. Yeatts


Agency Regulatory Coordinator


Department of Health Professions


9960 Mayland Drive, Suite 300


Richmond, VA  23233

Comments may also be e-mailed to:
elaine.yeatts@dhp.virginia.gov  or faxed to: (804) 527-4434

Regulations for the practice of nursing home administrators may be viewed on-line at www.townhall.virginia.gov or www.dhp.virginia.gov or copies will be sent upon request.
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Notice of Intended Regulatory Action (NOIRA)

Agency Background Document

	Agency name
	Board of Long-Term Care Administrators, Department of Health Professions

	Virginia Administrative Code (VAC) citation 
	 18VAC95-30-10 et seq.

	Regulation title
	Regulations Governing the Practice of Assisted Living Facility Administrators

	Action title
	Oversight of acting administrators 

	Date this document prepared
	6/16/11


This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the Virginia Administrative Process Act (APA), Executive Orders 14 (2010) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.
Purpose

Please describe the subject matter and intent of the planned regulatory action.  Also include a brief explanation of the need for and the goals of the new or amended regulation.
The purpose of the regulatory action is to comply with the second enactment of Chapter 609 of the 2011 Acts of the Assembly, which requires: “That the Board of Long-Term Care Administrators shall promulgate regulations for the oversight of acting administrators of assisted living facilities who have sought licensure but who are not yet licensed as long-term care administrators by a preceptor registered or recognized by the Board.” To implement provisions of Chapter 609, the Board will amend certain regulations for an administrator-in-training to ensure adequate oversight by the preceptor who is supervising the training of a person serving as the acting administrator for an assisted living facility.  Regulations are intended to clarify that the acting administrator is in training, that the preceptor is responsible for appropriate oversight, and that survey visit reports for the facility become part of the administrator-in-training reports.
Legal basis 

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including  (1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly chapter number(s), if applicable, and (2) promulgating entity, i.e., agency, board, or person.  Describe the legal authority and the extent to which the authority is mandatory or discretionary.  

18VAC95-30-10 et seq. Regulations Governing the Practice of Assisted Living Facility Administrators are promulgated under the general authority of Chapter 24 of Title 54.1 of the Code of Virginia. Section 54.1-2400 (6) provides the Board the authority to promulgate regulations to administer the regulatory system:

§ 54.1-2400 -General powers and duties of health regulatory boards 

The general powers and duties of health regulatory boards shall be: 

 …

6. To promulgate regulations in accordance with the Administrative Process Act (§ 9-6.14:1 et seq.) which are reasonable and necessary to administer effectively the regulatory system. Such regulations shall not conflict with the purposes and intent of this chapter or of Chapter 1 (§ 54.1-100 et seq.) and Chapter 25 (§ 54.1-2500 et seq.) of this title. …

In addition, the Board has specific authority in § 54.1-3103.1 (as amended by Chapter 609) for regulation of an acting administrator for operation of assisted living facility:

A. All licensed assisted living facilities within the Commonwealth shall be under the supervision of an administrator licensed by the Board, except as provided in subsection B of § 54.1-3102. If a licensed assisted living facility administrator dies, resigns, is discharged, or becomes unable to perform his duties, the assisted living facility may continue to operate with an acting administrator in accordance with the provisions of § 63.2-1803. The facility shall immediately notify the Board of Long-Term Care Administrators and the regional licensing office of the Department of Social Services that the assisted living facility is operating without the supervision of a licensed assisted living facility administrator and shall provide the last date of employment of the licensed administrator. When an acting administrator is named, he shall notify the Department of Social Services of his employment and, if he is intending to assume the position permanently, submit a completed application for an approved administrator-in-training program to the Board within 10 days of employment.
B. Nothing in this chapter shall prohibit an assisted living administrator from serving as the administrator of record for more than one assisted living facility as permitted by regulations of the licensing authority for the facility.

Applicable law for the Department of Social Services was amended by Chapter 609 accordingly:

§ 63.2-1803. Staffing of assisted living facilities.

A. An administrator of an assisted living facility shall be licensed as an assisted living facility administrator by the Virginia Board of Long-Term Care Administrators pursuant to Chapter 31 (§ 54.1-3100 et seq.) of Title 54.1. However, an administrator of an assisted living facility licensed for residential living care only shall not be required to be licensed. Any person meeting the qualifications for a licensed nursing home administrator under § 54.1-3103 shall be deemed qualified to (i) serve as an administrator of an assisted living facility or (ii) serve as the administrator of both an assisted living facility and a licensed nursing home, provided the assisted living facility and licensed nursing home are part of the same building.

B. If a licensed assisted living facility administrator dies, resigns, is discharged, or becomes unable to perform his duties, the assisted living facility shall immediately employ a licensed administrator or appoint an acting administrator who is qualified by education for an approved administrator-in-training program and has a minimum of one year of administrative or supervisory experience in a health care or long-term care facility, or has completed such a program and is awaiting licensure. The facility shall give immediate notice to the regional licensing office of the Department of Social Services and to the Board of Long-Term Care Administrators and shall provide the last date of employment of the licensed administrator. When an acting administrator is named, he shall notify the Department of his employment and, if intending to assume the position permanently, submit a completed application for an approved administrator-in-training program to the Board of Long-Term Care Administrators within 10 days of employment. An assisted living facility may be operated by an acting administrator for no more than 150 days, or not more than 90 days if the acting administrator has not applied for licensure, from the last date of employment of the licensed administrator.
C. The Department may grant an extension of up to 30 days in addition to the 150 days from the last date of employment of a licensed administrator if the acting administrator has applied for licensure as a long-term care administrator pursuant to Chapter 31 (§ 54.1-3100 et seq.) of Title 54.1, has completed the administrator-in-training program, and is awaiting the results of the national examination. If a 30-day extension is granted, the acting administrator shall immediately submit written notice to the Board of Long-Term Care Administrators. In no case shall an assisted living facility be operated with an acting administrator for more than 180 days, including the 30-day extension, from the last date of employment of a licensed administrator.
D. No assisted living facility shall operate under the supervision of an acting administrator pursuant to § 54.1-3103.1 and this section more than one time during any two-year period unless authorized to do so by the Department. Determinations regarding authorization to operate under the supervision of an acting administrator for more than one time in any two-year period shall be made by the Department on a case-by-case basis. 
E. The assisted living facility shall have adequate, appropriate, and sufficient staff to provide services to attain and maintain (i) the physical, mental and psychosocial well-being of each resident as determined by resident assessments and individual plans of care and (ii) the physical safety of the residents on the premises. Upon admission and upon request, the assisted living facility shall provide in writing a description of the types of staff working in the facility and the services provided, including the hours such services are available.

Need 
Please detail the specific reasons why the agency has determined that the proposed regulatory action is essential to protect the health, safety, or welfare of citizens.  In addition, delineate any potential issues that may need to be addressed as the regulation is developed.
Assisted living facilities (ALF’s) report that they find it very difficult to hire a licensed administrator as a replacement and must generally get someone from within the organization trained to become the licensed administrator.  It is not possible to accomplish that within 90 days.  Amendments to law in Chapter 609 (SB1093) would ensure that the person named as acting administrator is qualified by education to become licensed and that he is enrolled in an administrator-in-training program (AIT). Enrollment in an AIT program as a preceptee will at least ensure that there is some oversight and supervision by a preceptor of the acting administrator practice.  The licensee who is the preceptor is held responsible for appropriate supervision but not for all activities that occur within the ALF under an acting administrator.  The acting administrator may only serve for 150 days, but if the acting administrator has completed the program and taken the examination, a 30-day extension is allowed while he is awaiting the results of the examination and subsequent licensure by the Board.

Since the revised law will allow an acting administrator (unlicensed person) to remain in charge of an assisted living facility for up to 180 days (rather than the current 90 days), it is essential for the health, welfare and safety of residents in that facility to ensure appropriate oversight by the person who is supervising and training the acting administrator and to identify the status of the acting administrator to the public. 

Substance 
Please detail any changes that will be proposed.  For new regulations, include a summary of the proposed regulatory action.  Where provisions of an existing regulation are being amended, explain how the existing regulation will be changed.  
Amendments to regulation will address the administrator-in-training (AIT) program as it applies to persons who are concurrently serving as the acting administrator for an assisted living facility.  The maximum number of AIT hours required for persons with minimal educational qualifications is 640. Since persons typically complete an AIT program while otherwise employed in another capacity, they are given 24 months to complete the training.  However, the law requires that unlicensed persons acting as administrators must complete the training within 150 days and become licensed within 180 days, or the facility must hire someone else who is a licensed administrator. Regulations will be amended for clarity and consistency with the law.

To ensure appropriate oversight on an acting administrator in an AIT program, the responsibility of the preceptor for training will be somewhat more explicit and may specify a minimum number of hours the preceptor should be personally in the building for oversight and training.  Additionally, regulations may specify that the acting status of an administrator should be identified on a name tag and that the name of the acting administrator and preceptor license should be displayed so the public has information available to report possible violations.

Finally, the Board may specify that survey visit reports (conducted by Department of Social Services) during the period when the person in the AIT program should be included in progress reports, so the Board has knowledge of any major violations that may have occurred while the acting administrator (who is seeking full licensure) was in charge of the facility.

Alternatives

Please describe all viable alternatives to the proposed regulatory action that have been or will be considered to meet the essential purpose of the action.  Also, please describe the process by which the agency has considered or will consider other alternatives for achieving the need in the most cost-effective manner.












______  

There are no alternatives to the proposed regulatory action; it is mandated in the second enactment of Chapter 609. The Board will consider regulatory language that is reasonable and not overly burdensome but that accomplishes the intent of protecting the residents of assisted living facilities. The Virginia Health Care Association, the Virginia Association of Non-profit Homes of the Aging and the Virginia Alzheimer’s Association have already commented with a recommendation that language be added to requirements for preceptors that assures responsibility for the oversight of the administrator-in-training when the trainee is acting as the administrator of record.

Public participation

Please indicate whether the agency is seeking comments on the intended regulatory action, including ideas to assist the agency in the development of the proposal and the costs and benefits of the alternatives stated in this notice or other alternatives.  Also, indicate whether a public hearing is to be held to receive comments on this notice. 
The agency is seeking comments on the intended regulatory action, including but not limited to 1) ideas to assist in the development of a proposal, 2) the costs and benefits of the alternatives stated in this background document or other alternatives and 3) potential impacts of the regulation.  The agency is also seeking information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.  Information may include 1) projected reporting, recordkeeping and other administrative costs, 2) probable effect of the regulation on affected small businesses, and 3) description of less intrusive or costly alternative methods of achieving the purpose of the regulation.  

Anyone wishing to submit comments may do so via the Regulatory Town Hall website, www.townhall.virginia.gov, or by mail, email, or fax to Elaine Yeatts, Agency Regulatory Coordinator, 9960 Mayland Drive, Suite 300, Richmond, VA  23233 or to elaine.yeatts@dhp.virginia.gov .Written comments must include the name and address of the commenter.  In order to be considered, comments must be received by the last day of the public comment period.

A public hearing will be held after proposed regulations have been adopted and approved for publication. Notice of the hearing will be found on the Virginia Regulatory Town Hall website (www.townhall.virginia.gov) and will be found in the Calendar of Events section of the Virginia Register of Regulations.  Both oral and written comments may be submitted at that time. 

Participatory approach

Please indicate, to the extent known, if advisers (e.g., ad hoc advisory committees, regulatory advisory panels) will be involved in the development of the proposed regulation. Indicate that 1) the agency is not using the participatory approach in the development of the proposal because the agency has authorized proceeding without using the participatory approach; 2) the agency is using the participatory approach in the development of the proposal; or 3) the agency is inviting comment on whether to use the participatory approach to assist the agency in the development of a proposal.











_______

The Board will utilize the Regulatory/Legislative Committee for the development of proposed regulations.  All interested parties are noticed when meetings are scheduled and are encouraged to participate.  

Family impact
Assess the potential impact of the proposed regulatory action on the institution of the family and family stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or decrease disposable family income.
If residents are placed in jeopardy by inadequate, unsafe conditions within an assisted living facility, the family of those residents can be significantly impacted.  The purpose of a licensure law is to ensure qualified, knowledgeable persons provide oversight for the facility.
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